I. INTRODUCTION On June 7, 1976 , the Supreme Court of the United States announced its decision in Washington v. Davis,' and the implications of the Court's opinion are enormously consequential. The Court rejected a nonmotivational theory of racial 2 discrimination (which I will refer to as the disproportionate racial impact theory, or simply DRI theory), holding that the equal protection clause of the fourteenth amendment prohibits only government action undertaken with a "discriminatory purpose. '3 During the 1976 Term, the Supreme Court will again have occasion to consider the disproportionate impact theory of racial discrimination. The Court has agreed to review a ruling by the United States Court of Appeals for the Seventh Circuit striking down an exclusionary land use decision on the ground that the decision had the effect of reinforcing residential racial isolation. 4 Thus, it it especially important that an effort be made to explicate disproportionate racial impact theory: the theory's underlying premises; the flexible standard of review contemplated by the theory; and the types of government action to which the theory, 2 Throughout this Article reference is made to "racial" minorities and "racial" dis- The immediate concern, however, is the core application of the theory. Therefore the discussion will proceed in terms of "race." Frequent reference will be made to blacks because the application of DRI theory to actions disproportionately affecting blacks serves as the paradigm for application to other minorities.
3 96 S. Ct. at 2050. A government action has a disproportionate racial impact if it has the effect of disadvantaging a greater percentage of nonwhites than whites, or of disadvantaging nonwhites much more grievously than whites. See note 4 infra. The term "disproportionate impact" is preferable to "discriminatory effect," because the latter has a pejorative connotation that tends to confuse two distinct issues: (1) whether an action has a disproportionate impact or effect, and (2) whether a disproportionate impact is justifiable. See Vulcan Soc'y of New York City Fire Dep't, Inc. v. Civil Serv. Comm'n, 490 F.2d 387, 391 n.4 (2d Cir. The court of appeals refused to disturb the district court's finding that the exclusionary decision was not motivated by a discriminatory purpose. Id. at 412. An action reinforcing racial isolation is said to have a disproportionate racial impact, even though both whites and nonwhites are kept separate, because racial isolation constitutes a much greater disadvantage to the isolated minority than to the majority. 57% of black applicants for positions with the Department failed Test 21; only 13% of white and other applicants failed. 9 Reversing the district court's order that granted the defendants' motion for summary judgment, the court of appeals ruled that use of Test 21 was unconstitutional in that it had not been shown to bear a demonstrable relation to ability to perform on the job. 1 0
The Supreme Court reversed, holding that the court of appeals had applied the wrong legal standard-a statutory standard applicable in Title VII" cases-in resolving the constitutional issue.' 2 Under Title VII a showing of disproportionate racial impact puts the burden on the employer to establish that the challenged hiring or promotion practice bears a demonstrable relation to job performance.' 3 A Title VII plaintiff need not claim intentional or purposeful discrimination.' 4 In Washington, the Supreme Court held that a showing of disproportionate impact is not sufficient to make out a constitutional claim of racial discrimination; a claimant must establish "discriminatory purpose. ' "15 Absent such a showing, the government need establish only that the challenged action has a rational basis.' 6 The Court cited as authority cases involving constitutional claims of racial discrimination in jury selection, 17 legislative districting, 18 public school administration,' 9 and welfare policy, 20 and sought to distinguish cases intimating a rule contrary to that announced in Washington . 21 The Court barely proffered an argument to support its rejection of disproportionate impact theory of racial discrimination. Justice White, in addition to citing prior cases that he mistakenly thought were relevant to the issue at hand, 2 2 observed that a disproportionate impact rule, if accepted, might have the effect of invalidating a wide range of legislative programs. 23 The Court thought that "extension of the rule beyond those areas where it is already applicable by reason of statute, such as in the field of public employment, should await legislative prescription. ' 24 That observation, coupled with the Court's concession, without discussion, that "there is another side to the issue, "25 was all that the Court said in rejecting the disproportionate racial impact theory of equal protection, a theory that had been endorsed in some form by eight circuits 26 and had not even been challenged by the defendants in Washington. 2 7 Surely an issue of such importance deserved considerably more attention than the Court gave it.
B. The Pre-Washington Confusion
Considerable uncertainty existed prior to Washington in regard to whether the principal element of a constitutional claim of racial discrimination was discriminatory purpose or simply discriminatory effect. 28 In Gomillion v. Lightfoot, 2 9 the Supreme Court struck down an Alabama statute changing the boundaries of the city of Tuskegee from a square to "a strangely irregular twenty-eight-sided figure .... The essential inevitable effect of this redefinition of Tuskegee's boundaries is to remove from the city all save only four or five of its 400 Negro voters while not removing a single white voter or resident. '3° Justice Frankfurter ruled that because of "this inevitable effect,"'" the statute, in violation of the fifteenth amendment, deprived the black voters of Tuskegee of their right to vote. Nowhere in the Court's opinion did Justice Frankfurther mention discriminatory purpose. 2 Eight years later, in United States v. O'Brien, 3 3 the Court fueled the purpose-effect confusion by declaring that in Gomillion, "the purpose of the legislation was irrelevant, because the inevitable effect-the 'necessary scope and operation' . . . -abridged constitutional rights. '34 Gomillion, the O'Brien Court asserted, stands "not for the proposition that legislative motive is a proper basis for declaring a statute unconstitutional, but that the inevitable effect of a statute on its face may render it unconstitutional. 35 In Palmer v. Thompson, 3 6 one of two cases distinguished in Washington,* 7 the Court upheld an action by Jackson, Mississippi, closing the municipal swimming pools. The city had been ordered to desegregate its pools and chose instead to shut them down in order "to preserve peace and order and because the pools could not be operated economically on an integrated basis. '3 8 Justice Black, for the majority, rejected the claim that the city's action violated the equal protection clause because it was racially motivated. The closing of the pools involved no racial classification, nor did it "[affect] blacks differently from whites. '39 In response to the complainants' motive-based argument, Justice Black said:
It is true there is language is some of our cases interpreting the Fourteenth and Fifteenth Amendments which may suggest that the motive or purpose behind a "°Id. at 341 (emphasis supplied). 31 1d. at 342. 32 It is clear, however, that Justice Frankfurter was implicitly referring to discriminatory purpose. See notes 50-54 infra & accompanying text. 33 391 U.S. 367 (1968) . 34 Id. at 385 (citation omitted). 3 5Id. at 384.
in those cases was on the actual effect of the enactments, not upon the motivation which led the States to behave as they did. 40 In Wright v. Council of Emporia, 4 1 the second case distinguished in Washington, 4 2 the Court invalidated the withdrawal by Emporia, Virginia from the surrounding county school system. Emporia had acted in response to a district court order directing the county system to discontinue its "freedom of choice" desegregation plan and to adopt a "pairing" plan. 43 The Court found the "discriminatory effect" 44 of Emporia's withdrawal, making the desegregation of the county system more difficult, dispositive of the constitutional claim: "[W]e have focused upon the effect-not the purpose or motivation-of a school board's action in determining whether it is a permissible method of dismantling a dual system. The existence of a permissible purpose cannot sustain an action that has an impermissible effect." 45 The language of Gomillion, O'Brien, Palmer, and Wright suggests that the chief element of a constitutional claim of racial discrimination is discriminatory effect, not discriminatory purpose. Nonetheless, in Washington, the Court correctly perceived that no prior Supreme Court case had really been based on the proposition that discriminatory effect alone is sufficient to make out a constitutional claim of racial discrimination. In Wright, Emporia shared the county's affirmative duty to undo the consequences of past de jure segregation. Emporia's withdrawal contravened that affirmative duty by making more difficult the desegregation of the county school system. This affirmative duty devolved on Emporia only because of Emporia's prior complicity in maintaining the segregated county system. This complicity in "an independent constitutional violation, '46 and not discriminatory effect per se, was the predicate of the Court's order voiding Emporia's withdrawal from the county school system.
The city action upheld in Palmer was not based on a racial classification, nor did it have a disproportionate impact on blacks. The pools were closed to all, and the city was not covertly supporting "private" swimming clubs. 47 Furthermore, the articulated objective of the closing was legitimate. The basis of the Court's opinion in Palmer was not absence of discriminatory effect, but the fact that the closing involved no racial classification and was rationally related to a legitimate objective. The Court declined to strike down an action that involved no racial classification and that was rationally related to a legitimate objective, merely because the motives of some who took the action might have been regrettable. 48 The Court held, in effect, that whatever the actors' hidden motives, the absence of a racial classification and the presence of a rational relation to a legitimate objective precludes a finding of discriminatory purpose. 4 9 In Gomillion, the Alabama legislature redefined the city limits of Tuskegee. The new boundaries excluded from old Tuskegee all except four or five black voters but not a single previous white voter. The only plausible function served by the irregular boundaries was racial selection for the purpose of disenfranchisement. Alabama "never suggested, either in [its] brief or in oral argument, any countervailing municipal function which [the boundaries were] designed to serve." 5° Thus the boundaries were the functional equivalent of a racial criterion; the inference was inescapable that the boundaries were employed to serve the very function race would have served.
Justice Frankfurter recognized this. Although he was not speaking specifically in terms of discriminatory purpose his conclusion in that regard was unmistakable. He declared that "the legislation is solely concerned with segregating white and colored voters by fencing Negro citizens out of town so as to deprive them of their pre-existing municipal vote." ' 5 1 In addition, he observed: "[T]he Alabama Legislature ... has deprived the petitioners of the municipal franchise and consequent rights and to that end it has incidentally changed the city's boundaries .... [S] To say that the Court in Washington correctly perceived the absence of any precedent among its cases for disproportionate racial impact theory is not to say that the Court was justified in rejecting the theory as curtly as it did. Precedents have never been regarded as the alpha and omega of constitutional decisionmaking. 5 5 The Court, confronted possibly for the first time by an equal protection claim based solely on a nonmotivational theory of racial discrimination, 56 tendered a response not commensurate with the importance and complexity of the issues.
III. THE MOTIVATIONAL MODES OF RACIAL DISCRIMINATION
The Washington Court noted that "[t]he central purpose of the Equal Protection Clause of the Fourteenth Amendment is the prevention of official conduct discriminating on the basis of race." 57 There is absolutely no doubt that the central concern of the equal protection clause is racial discrimination, 5 but what constitutes "conduct discriminating on the basis of race," remains unclear. That phrase could encompass conduct having a disproportionate racial impact.
The Washington Court held that there is no discrimination within the meaning of the equal protection clause without "discriminatory purpose. ' 59 The "discriminatory purpose" terminology used in Washington and elsewhere, however, is misleading. The central prohibition of the equal protection clause is directed against the government's deliberate use of race as a criterion of selection.
6 0 A law might employ a racial criterion of selection as a means to an objective, or purpose, having nothing to do with " See notes 33-35 supra & accompanying text.
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The effect of a statute, however, can be crucial in establishing that a criterion of selection is the functional equivalent of race-that the criterion's only plausible function is racial selection-and, therefore, that a discriminatory purpose is present. See Ely, supra note 28, at 1268. race. Such a law does not have a discriminatory purpose but, because it employs a racial criterion, is nonetheless subject to strict scrutiny. 61 Or the racial criterion may be a means to a "benign" racial objective, in which case the "discriminatory" purpose is to benefit rather than to discriminate against the racial minority. 6 2 Thus, "discriminatory purpose" refers to the deliberate use by government of race as a criterion of selection; if this use is to be sustained, it requires a compelling objective that cannot be achieved without the racial criterion.
The presumptive invalidity of race as an criterion of selection derives from the notion embodied in the fourteenth amendment that one should be judged not as a member of a particular racial group, but as an individual. The basis of this individualist ethic is not the absence of legislatively relevant differences among races. 63 Instead, the basis is the intolerably great moral cost of permitting government to deal with individuals as members of particular racial groups. Historically, the use of race 61 See Korematsu v. United States, 323 U.S. 214 (1944) . The objective of the challenged wartime relocation order was not discrimination but military security. A racial criterion of selection was used to achieve that objective. The order was upheld because only the means, and not the purpose, was discriminatory. Id. at 216, 223.
62 The validity of racial classifications designed for remedial purposes remains unclear. A cogent argument has been made that even the use of race as a criterion of selection to achieve a "benign" objective should be deemed presumptively unconstitutional because the very use of the racial criterion encourages racialism. as a criterion of selection has been part of an effort by the majority race to disadvantage a minority race. 6 4 Moreover, the use of race as a criterion of selection encourages racialism, the mental habit of thinking about and dealing with persons of races other than one's own, not as individuals, but as "blacks," "whites," and so forth. This habit of mind is the soil in which discriminatory practices grow.
A. Rehearsing the Obvious: Race as a Criterion of Selection on the Face or in the Administration of a Law
Of the various ways in which government might employ race as a criterion of selection, the most obvious is the drafting of racial criteria into the language of a statute or other rule. In Strauder v. West Virginia, 6 5 the statute struck down by the Supreme Court provided that "[a]ll white male persons who are twenty-one years of age and who are citizens of this State shall be liable to serve as jurors. ' 66 The statutes struck down in Loving v. Virginia 7 and McLaughlin v. Florida, 68 unlike the statute in Strauder, did not by their terms include or exclude a specific racial group, but the statutes' language nonetheless set forth a racial criterion of selection. In Loving, the statute forbade interracial marriage; in McLaughlin, the statute imposed a severer penalty for interracial cohabitation than for cohabitation with a member of one's own race.
In Hunter v. Erickson, 69 the city charter provision invalidated by the Court, like the provisions in Loving and McLaughlin, did not refer to a particular racial group and thus was not racially specific. It did employ, however, a racial criterion. Under the charter provision, any city ordinance regulating real estate transactions "on the basis of race, color, religion, national origin, or ancestry must first be approved by a majority of the electors voting on the question at a regular or general election before such ordinance shall be effective. '70 Thus, whether the racial criterion employed is racially specific, as in Strauder, or nonspecific, as in Loving, McLaughlin, and Hunter, the operative constitutional rule remains the same: the deliberate use by government of race as a criterion of selection is presumptively unconstitutional.71
Even when the language of a provision is free of racial criteria, it is possible that government officials will use race as a criterion in administering the rule. In the classic case of Yick Wo v. Hopkins, 72 a San Francisco ordinance required an individual who wished to operate a laundry in a structure other than a brick or stone building to obtain a permit from the Board of Supervisors. The Board had granted permits to operate laundries in wooden buildings to all but one of eighty nonChinese applicants but to none of about two hundred Chinese applicants. The Board gave no reason for this disparity, and the Supreme Court, reversing petitioners' convictions for violating the ordinance, concluded that no plausible reason existed "except hostility to the race and nationality to which the petitioners belong, and which in the eye of the law is not justified.
B. "'X" as a Criterion of Selection Where "X" Is the Functional Equivalent of Race
A shrewd agency of government, intent on discriminating against a racial minority, will not specify race as a criterion of selection in the terms of a law. It will employ instead some criterion that serves substantially the same function-racial selection.
Many laws have been invalidated because they employed a veiled racial criterion-an "X," the functional equivalent of race. (No. 6546), which involved a San Francisco ordinance requiring every male imprisoned in the county jail to have his hair "cut or clipped to a uniform length of one inch from the scalp thereof." Id. at 253. Plaintiff had defaulted on a fine imposed for a housing code violation and was imprisoned and shorn of his braided queue, the deprivation of which was regarded by certain Chinese persons at the time as a mark of disgrace. In sustaining plaintiff's action against the sheriff for damages, the circuit court reasoned that the only conceivable function served by the ordinance was discrimination against the Chinese:
The cutting off the hair of every male person within an inch of his scalp, on his arrival at the jail, was not intended and cannot be maintained as a Whether or not a criterion of selection, "X," is the functional equivalent of race, then, depends on whether or not "X" plausibly serves some function other than racial selection. Certainly, the answer is not always clear. 83 If a criterion plausibly serves no function other than racial selection, then the criterion is the functional equivalent of race, and its use necessitates the conclusion that government has employed a veiled racial criterion. The equal protection clause clearly forbids the deliberate use by government of race as a criterion of selection. This prohibition is not avoided merely because the racial criterion is covert.
IV. BEYOND THE TRADITIONAL MODES:
NONMOTIVATIONAL RACIAL DISCRIMINATION
A. "X" as a Criterion of Selection Where "X" Has a Disproportionate Racial Impact
Thus far the varieties of racial discrimination considered have involved a motivational element-an intent or purpose to sanitary regulation. The act by itself has no tendency to promote discipline, and can only be a measure of health in exceptional cases. Had the ordinance contemplated a mere sanitary regulation it would have been limited to such cases and made applicable to females as well as to males, and to persons awaiting trial as well as to persons under conviction.... ,. . It is special legislation on the part of the supervisors against a class of persons who, under the constitution and laws of the United States, are entitled to the equal protection of the laws. The ordinance was intended only for the Chinese in San Francisco. This was avowed by the supervisors on its passage, and was so understood by every one. The ordinance is known in the community as the "Queue Ordinance," being so designated from its purpose to reach the queues of the Chinese, and it is not enforced against any other persons. The reason advanced for its adoption, and now urged for its continuance, is, that only the dread of the loss of his queue will induce a Chinaman to pay his fine.
Id. at 254-55.
If the charter provision struck down in Hunter v. Erickson, see notes 69-70 supra & accompanying text, had not been phrased explicitly in terms of race, but instead had specified "fair housing legislation" as subject to the referendum gauntlet, cf. Reitman v. Mulkey, 387 U.S. 369 (1967) (proposition 14 provided that "[n]either the State nor any subdivision or agency thereof shall deny, limit or abridge, directly or indirectly, the right of any person, who is willing or desires to sell, lease or rent any part or all of his real property, to decline to sell, lease or rent such property to such person or persons as he, in his absolute discretion, chooses."), the functional equivalence rationale would have dictated the same result. The only plausible function of such a criterion of selection ("fair housing legislation" or the equivalent language in Reitman) is to burden the passage of legislation beneficial to racial and religious minorities and thereby to facilitate private discrimination. 
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UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 125:540 use race as a criterion of selection. This element, when it is ascertainable at all, will appear in the terms of a law or will be inferrable from the administration or singular function of a law. The variety of discrimination that DRI theory subjects to closer scrutiny involves no such motivational element. 84 DRI theory applies to government action when an intent or purpose to use a racial criterion of selection, even if present, is not inferrable from the administration or operation of a law and thus is not visible to the reviewing court.
Laws having a disproportionate racial impact differ fundamentally from laws employing a criterion of selection that is the functional equivalent of race. A criterion is the functional equivalent of race when its only plausible function is racial selection. DRI theory applies to those laws whose criteria of selection plausibly serve functions other than racial selection. For example, a written examination for public employment may serve the function of racial selection, but it also serves the function of selecting a more skilled work force. While the neighborhood criterion in student assignment decisions serves the function of racial selection, it also serves the function of securing the advantages thought to accompany neighborhood schools. 85 Similarly, an affluent suburb's decision preventing the construction of low income housing, in addition to fencing most blacks out of the predominantly white enclave, secures the myriad advantages of low density living. 8 6 When a criterion of selection plausibly serves at least two distinct functions, only one of which is racial selection and the others are conventionally regarded as legitimate, a court cannot fairly conclude that the criterion was used for the purpose of racial selection. 8 7 DRI theory has been developed by the lower federal courts, principally in three sorts of cases: those challenging (1) racial imbalance in public schools, (2) hiring practices in public employment, and (3) 
B. The Underlying Premises of Disproportionate Racial Impact Theory
As noted earlier, the traditional prohibition of equal protection is directed at the deliberate use by government of race as a criterion of selection. The corresponding duty of the government is negative in character: to refrain from using race, absent compelling justification, as a criterion of selection. In this respect, the traditional prohibition of equal protection is narrower than the prohibition of the first amendment. Under the first amendment, a legislature not only must refrain from using speech, association, and religion as criteria of selection-that is, as bases for penalizing or rewarding individuals 9 1 -but also must affirmatively accommodate first amendment interests by pursuing its objective through means that minimize adverse effects on those interests. 92 Thus, under the first amendment, it is not sufficient that a legislature has refrained from using an illegitimate criterion of selection. The legislature must select and fine-tune laws to avoid unnecessary intrusion on first amendment interests. By contrast, under the traditional prohibition of equal protection, it is sufficient that the legislature has refrained from using race or its functional equivalent as a criterion of selection. The legislature, in the course of enacting "neutral" laws, need not affirmatively accommodate the interests of racial minorities. Why is the first amendment the source of an affirmative as well as a negative obligation, and the equal protection clause, as traditionally conceived, the source of only a negative obligation? The first amendment protects values and interests believed indispensable to the democratic functioning of the political process. 93 Government is charged with the duty, under the first amendment, of safeguarding those values and interests-and thus the democratic process-by acting solicitously toward them as well as by refraining from deliberately abridging them. The equal protection clause serves principally as a brake on the lamentable tendency of the majority race wilfully to oppress or exploit racial minorities, and in this regard it prohibits, absent compelling justification, the use of race as a criterion of selection. Traditionally, however, it has not been thought wrongunfortunate, perhaps, but not wrong-that an individual or group is incidentally burdened by a law serving the public good. 94 Incidental burdens. have been thought the fair price everyone, black as well as white, must pay, at some time or other, for the societal advantages of laws. After all, virtually every piece of legislation is burdensome to somebody. Accordingly, with respect to racial discrimination equal protection doctrine has focused almost exclusively on wilfull oppression or exploitation of minorities by the majority. This focus is especially understandable in light of what historically has been this society's severest moral affliction, racial animus.
Under DRI theory a law is presumptively unconstitutional, even though it employs no racial criterion of selection, if it has a disproportionate racial impact. Correlatively, government has an 92 See, e.g., Sherbert v. Verner, 374 U.S. 398 (1963). obligation, an affirmative duty, to pursue its legitimate interests by means of laws selected and fine-tuned for the purpose of avoiding unnecessary intrusion on the interests of racial minorities. DRI theory thus moves beyond the traditional prohibition, the negative duty, of equal protection and imposes on government an affirmative obligation akin to its affirmative obligation under the first amendment.
As indicated above, 95 a law employing no racial criterion of selection is constitutionally legitimate, according to traditional equal protection theory, if it has a rational basis. This legitimacy is premised on the notion that virtually every law disadvantages somebody; that, as long as a law does not rest on an invidious classification and has a rational basis, the consequent disadvantage is ethically inoffensive. But this premise has limited force. When the disadvantage is suffered not merely as a consequence of a law, but also and more fundamentally as a consequence of prior governmental action that was constitutionally (and ethically) offensive, it cannot be maintained that the disadvantage is ethically inoffensive. The disadvantage, in such a circumstance, is the fruit of prior government misdeeds and, accordingly, should bear a heavier burden of justification than that required of a truly neutral disadvantage. But surely this is rather abstract. Consider the point in the context of disadvantage disproportionately visited on blacks by a racially neutral law.
The reason that some government actions disproportionately disadvantage blacks stems from the social position of blacks in American society. A greater proportion of blacks than whites are poor and poorly educated. Blacks not only have been discriminated against in education, 96 but, because familial and social disintegration resulting from two centuries of slavery and discrimination have impeded the motivation and cognitive development of many black children, many blacks also have been unable to take optimal advantage of the inferior educations offered them. 9 7 Moreover, most blacks live in racially isolated environments that are deprived, if not devastated. A law having the effect of burdening the poor or poorly educated or of reinforcing racial isloation will have the further effect of disproportionately disadvantaging blacks. The underlying cause of disproportionate racial impact, the especially disadvantaged social position of black Americans, is one for which American society and government bear a heavy moral responsibility. For well over two hundred years America was a slave society, and, even after the abolition of slavery, American society continued to perpetrate racial discrimination. It simply will not suffice, when assessing moral responsibility, to invoke the metaphysical distinction between "private" discrimination and discrimination propagated by the state. The state is the agent of society, and the state's failure to outlaw private discrimination is simply society's conspiracy with itself to nurture invidious discrimination. The failure of American society to outlaw racial discrimination-at least those instances of discrimination (in schooling, housing, and employment) most destructive to the social position of blacks-was hardly better, as a moral matter, than the discrimination itself. In terms of moral responsibility this failure, which endured for too long, amounted to complicity. Laws having a disproportionate racial impact burden blacks because of their especially disadvantaged position in American society. A failure to require government to take account of that especially disadvantaged social position by selecting and fine-tuning laws to avoid the unnecessary or thoughtless aggravation of the situation would effectively ignore American society's responsibility for that social position. 9 " Furthermore, the failure would compound the responsibility. 99 9 S5ee id. 248-49 & n.17. 99 There are other reasons to incorporate DRI theory into equal protection analysis. Laws having a disproportionate racial impact tend to inflict disadvantages not unlike the disadvantages inflicted by laws employing a racial criterion of selection. In addition, laws having a disproportionate racial impact are connected with the very same social evils-supremacist ideology and racialism-that underlie laws employing a racial criterion. The deliberate use of a racial criterion of selection, we noted earlier, text accompanying note 63 supra, typically has been part of an effort to disadvantage a racial minority and to institutionalize white supremacist notions. Moreover, the deliberate use of a racial criterion encourages racialism, the mental habit of thinking about and dealing with individuals not as individuals but as members of a particular racial group. These considerations underlie the presumptive invalidity of laws employing race as a criterion of selection. To what extent do similar considerations suggest that laws employing no racial criterion but having a disproportionate racial impact should be subject to a burden of justification heavier than mere rationality? By definition, such laws disadvantage blacks to a greater extent than whites. The degree of disadvantage is arguably less when discriminatory purpose is absent, because a discriminatory purpose carries with it a stigma of racial inferiority. But surely the disadvantage-for example, failure to get a job because of a poor performance on a written examination-is serious nonetheless. It might be asked: Isn't the disadvantage the same for a black person who fails an employment test as for a white person who fails the same test? But the question misses the point. The relevant perspective is less that of the disadvantaged individual Thus, DRI theory governs disadvantage disproportionately suffered by a racial minority as a consequence of prior societal discrimination against that minority. 1 0 0 The theory does not decree, however, that all such disadvantages are unjustified. The DRI standard of review is flexible. Laws employing a racial criterion of selection are inherently more dangerous than laws involving no racial criterion. The former, unlike the latter, directly encourage racialism.' 0 ' Moreover, laws employing a racial criterion are usually difficult if not impossible to justify on legitimate grounds. By contrast, laws having a disproportionate racial impact are quite easy to explain on legitimate grounds because such laws serve a legitimate function in addition to the function of racial selection.' 0 2 Accordingly, the standard of review-the burden of justification-contemplated by DRI theory is more rigorous than that required by the rational relationship test but less rigorous than that required by the strict scrutiny test.
The flexible standard of review is rooted in practical considerations as well. It would be unreasonable to require that all tainted disadvantages-disadvantages that are in part the consethan the perspective of the entire racial minority. The disproportionate character of the disadvantage, because it constitutes a severe impediment to the racial minority in its difficult struggle to escape the legacy of slavery and oppression and to achieve real social equality, is especially burdensome.
Laws having a disproportionate racial impact but employing no racial criterion of selection, unlike laws employing a racial criterion, are not inherently expressive of white supremacist notions. Nonetheless, laws having a disproportionate impact aggravate the already especially disadvantaged and isolated positions of blacks in American society, and that social position of blacks reinforces supremacist notions of "inherent" white superiority, a superiority thought to explain and to justify the privileged social position of whites. Similarly, although racially "neutral" laws having a disproportionate impact do not directly encourage racialism, they do-in aggravating the social position of black Americans-exacerbate the racial inequality and antipathies that promote the habit of thinking of individuals as "black" or "white." Acceptance of DRI theory, with its requirement that laws having a disproportionate racial impact withstand a burden ofjustification heavier than mere rationality, would reflect the fact that such laws tend to inflict disadvantages and to reinforce social evils comparable to the disadvantages and evils accompanying laws employing race as a criterion of selection.
100 Before a law is presumptively unconstitutional under DRI theory, therefore, three factors must be present. First, the plaintiff must be a member of a-group that has suffered from a history of discrimination and that is still suffering from that discrimination. Second, there must be government action that disproportionately affects the group. And third, there must be some causal connection between the history of discrimination and the disproportionate character of the impact. In most cases, however, there will be little controversy over the presence of these factors. The crucial issue is more likely to be whether the disproportion is greater than necessary to achieve the governmental objective. quence of prior societal discrimination-be undone. Some laws having a disproportionate racial impact may be reasonable efforts to achieve a present social good. For example, a hiring practice having a disproportionate racial impact may nonetheless be job-related and hence necessary in order to screen out unqualified job applicants. In determining whether a disproportionate disadvantage is justified, a court would weigh several factors: (1) the degree of disproportion in the impact;' 0 3 (2) the private interest disadvantaged; (3) the efficiency of the challenged law in achieving its objective and the availability of alternative means having a less disproportionate impact; and (4) the government objective sought to be advanced. Consider, for example, a challenge to a written examination used to screen applicants for public employment, as in Washington v. Davis. A showing of significant disproportionate impact would require the employer to establish that the examination does in fact accurately measure the precise skills demanded by the specific job in question. If the examination could not be validated in this fashion, the employer would have to design a more finely-tuned examination--one that might or might not have a disproportionate impact but that, even if it had the same impact as the challenged examination, would pass muster under DRI theory if it were sufficiently job-"'3 Or the degree of racial imbalance (in the classroom, or in the suburb and nearby urban neighborhoods) caused or reinforced by the challenged action. Courts have responded successfully to the "how disproportionate is disproportionate enough" problem in applying the statutory disproportionate impact test of Title VII's fair em- [O]ne is surely entitled to ask "disproportionate as compared to what"--the racial distribution in the nation, the state, or the surrounding area, however that might be defined? And assuming that question can be answered, how disproportionate is disproportionate enough?
• . . The fact that no standards push themselves forward for determining the degree of disproportion which should be required to trigger intervention cannot [count as a refutation of a disproportionate racial impact approach] either. Were the Court to conclude that an affirmative requirement of "balanced" impact would best serve the values underlying the guarantee of equal protection, the chain of reasoning by which that conclusion was established presumably would suggest guidelines which could be given specific content on a case by case basis. Courts have proceeded thus in other legal contexts; there is no reason to think they could not do so here. Professor Ely subsequently argues against affirmative action theory in the jury selection context, id. 1257-61, not against DRI theory. Ely.did not confuse the two, but he did fail to distinguish them in developing arguments that have force only as applied to affirmative action theory.
related. In this example, the weights of the private interest disadvantaged, employment, and of the objective sought to be advanced, securing competent employees, are both substantial, and the job-relatedness requirement accommodates both inter-
It is important not to confuse DRI theory with affirmative action theory. The latter is considerably more problematic than the former. Whereas affirmative action theory calls for government to undo the effects of prior discrimination, DRI theory is premised on the notion that government should not exacerbate the effects of prior discrimination any more than is reasonably necessary to achieve the governmental objective. Thus, DRI theory, unlike affirmative action theory, does not call for the allocation of scarce goods and resources to racial minorities with the consequence that these scarce goods and resources are denied to at least some nonminority persons. It requires only that government, in certain contexts, not rely on laws or practices having a disproportionate racial impact. A poor or poorly educated white benefits from the absence of laws disadvantaging poor or poorly educated persons no less than a poor or poorly educated black. Conversely, an affluent, highly educated black person living in an integrated suburb gains nothing from the absence of laws disadvantaging poor or poorly educated per, sons.
10 5 The laws preferred by DRI theory apply to blacks and whites in exactly the same way. The laws favored by affirmative action theory do not. 4 See text accompanying note 146 infra. An additional point merits mention. In a society too long riven by slavery and even now not wholly exorcised of racism, the possibility always exists that a law disproportionately disadvantaging blacks, while involving no visible discriminatory purpose, will nonetheless have as its principal motive a concealed desire to discriminate against blacks. )). DRI theory and the judicial function it contemplates speak to just this possibility. In this society, with its sad history of racial oppression, those whose laws or practices disproportionately disadvantage blacks should bear the burden of establishing that such a law bears a substantial relation to its purported objective; that alternative routes to the same objective will not work nearly as well; and that the objective outweighs the disadvantage disproportionately inflicted on blacks. Even this showing does not guarantee that an invisible discriminatory purpose is not present, but it does diminish that possibility.
Io
"' Indeed, if tomorrow black Americans, as a class, miraculously achieved the exact same level of economic well-being and educational attainment that upper middle class white Americans now enjoy, the existence of laws enacted pursuant to an effort to avoid burdening the poor or poorly educated or reinforcing racial isolation would not give black Americans any advantage over white Americans.
It has been suggested that a nonmotivational theory of racial discrimination, in requiring government to accommodate the interests of racial minorities, is color conscious and thus weakens the effort of government to inculcate colorblindness in our socio-political life. 10 6 This objection, which is perhaps the most telling argument against affirmative action, has a considerably diminished force when directed at DRI theory. As just explained, DRI theory does not call for the allocation of scarce resources to minority members on the basis of race. As we will see below, DRI theory is applicable principally in three contexts: employment, land use planning, and education. The impact of DRI theory on public employment is not to require "quotas," but only to require hiring practices that are validated as job-related. The impact of DRI theory on land use policy is, again, not to require quotas, but only to require the disestablishment of certain land use barriers to the construction of low income housing. Thus, with respect to employment and land use planning DRI theory does not entail color consciousness in either the terms or administration of official policy.
The impact of DRI theory on educational policy is to require that student assignment and other administrative decisions be designed, where practicable, to avoid racially imbalanced schools. In this sense, student assignment decisions would be color conscious, but it is difficult to avoid racial isolation in the classrooms without taking note officially of what is known unofficially anyway: the racial identity of the neighborhoods. Thus, DRI theory does not contribute substantially to color consciousness in any of the three contexts in which it will be most applicable.' 0 7
106 See note 62 supra.
107 DRI theory would be applicable to site selection policies of public housing authorities by requiring housing officials, in their selection of sites, to avoid reinforcing residential racial imbalance. This requirement, like the requirement that school officials act, when practical, to avoid creating racially imbalanced classrooms, does entail color consciousness. But, again, that consciousness-an awareness of the racial identity of neighborhoods--exists anyway. Moreover, federal statutory law already requires that site selection policies be designed to improve residential racial balance. 
A. The Flexibility of DRI Theory
In rejecting DRI theory, the Washington Court expressed concern that acceptance and application of the theory might result in the invalidation of government-imposed fees, priorities in the distribution of scarce welfare monies, and minimum wage and usury legislation. Such legislation, suggested the Court, "may be more burdensome to the poor and to the average black than to the more affluent white.""1 0 Further reflection could have dispelled the Court's concern. Under DRI theory, the bare fact of disproportionate impact has limited significance. The fact of disproportionate impact does no more than trigger application of the disproportionate impact standard of review. At this point factors other than disproportionate impact become crucial, principally the private interest, in relation to which there is a disproportionate impact, and the public interest, the pursuit of which by means of the challenged law or practice has a disproportionate impact. 
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UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 125:540 Consider the suggestion that application of DRI theory might result in the invalidation of government-imposed fees for goods and services. Obviously the government's interest in a quid pro quo is substantial. The public fisc is not inexhaustible. An individual's interest in receiving, for nothing or at reduced cost, goods or services that carry a price tag is not usually recognized as legitimate. Certainly, it is not substantial."' There is an exception with respect to particular commodities, such as a criminal trial transcripts, which are deemed indispensable to the preservation of fundamental values.
112 Existing constitutional doctrine, however, already deals with such exigencies." 3 DRI theory would not invalidate government fees for goods and services except in those rare instances in which existing constitutional doctrine already would dictate the same result.
Consider next the suggestion that DRI theory might invalidate legislatively determined priorities in the distribution of scarce welfare monies. In Jefferson v. Hackney, 1 4 cited by the Court in Washington in rejecting disproportionate impact theory," 5 recipients of Aid to Families with Dependent Children (AFDC) challenged on equal protection grounds a Texas welfare program under which recipients of Old Age Assistance (OAA) were funded at 100% of established need, recipients of Aid to the Blind and Disabled (ABD) were funded at 95%, and AFDC recipients at only 75%. The plaintiffs argued that because racial minorities were disproportionately represented among the AFDC class, funding OAA and ABD recipients at a higher percentage of need than AFDC recipients disproportionately disadvantaged racial minorities. The Court in Jefferson rejected plaintiffs' nonmotivational theory of racial discrimination," 6 but even if the Court had embraced and applied DRI theory the result would have been the same.
Although the AFDC recipients' interest in receiving additional welfare monies is certainly not insignificant, the public's Consider finally the suggestion that application of DRI theory might invalidate minimum wage and usury laws.
12 ' The premise of this suggestion is that such laws do more harm than good for poor people-and thus to blacks who are disproportionately represented among the poor-by diminishing the total number of menial jobs available and by preventing poor people from getting loans. That, however, is a complex economic judgment of precisely the sort that courts, at least since the 1930s, have been loath to make.' 2 2 Unless a court is prepared to presume, contrary to the implicit legislative judgment, that minimum wage and usury laws disadvantage the poor, the presumption must be that such legislation benefits the poor. Given that presumption, grounded in traditional and appropriate judicial deference to legislative judgments respecting complex eco- 120 A contrary conclusion would necessarily entail the proposition that the state could not have a welfare program for old people alone. If the state has discretion to provide welfare for the aged without incurring an obligation to provide welfare for other needy classes, as surely it does, a fortiori it may provide greater welfare benefits for the aged than for a distinct group funded at a diminished level of need-at least it may as a constitutional-matter. In Jefferson, the dissent contended that Congress, by statute, had provided that once a state participates in a federally-funded welfare program (e.g., AFDC), it must participate on the same basis that it participates in every other federally-funded welfare program (e.g., OAA and ABD). Id. at 577-82 (Marshall, J., joined by Brennan, J., dissenting). nomic matters, there is no disadvantage to the poor and therefore no occasion for application of DRI theory.
The Supreme Court, in suggesting that application of DRI theory might invalidate government-imposed fees, priorities in the distribution of scarce welfare resources, and minimum wage and usury laws, failed to consider the intrinsic sensitivity of the DRI standard of review to the character of the interests at stake. The flexibility of DRI review precludes the "parade of horribles" that the Court feared would accompany application of DRI theory.
B. Contexts in Which DRI Theory Is Not Applicable

Jury Selection
The Washington Court, in rejecting DRI theory, cited cases holding that a criminal defendant must prove an intent or purpose to discriminate to make out a claim of racial discrimination in jury selection.' 2 3 "[T]he fact that a particular jury or series of juries does not statistically reflect the racial composition of the community does not in itself make out an invidious discrimination forbidden by the [Equal Protection] Clause."' 2 4 The jury selection cases cited by the Court are largely irrelevant to the public employment context of Washington. That DRI theory is inapplicable in a particular context does not establish its inapplicability in every context. The Court's citation of the jury selection cases as authority for rejecting DRI theory in the context of public employment demonstrates the Court's failure to understand the contextually limited character of DRI theory.
There are three stages in the jury selection process at which racial discrimination can occur. The first is the establishment, by statute, of qualifications for jurors. Of course, statutes setting qualifications for jurors must not employ race as a criterion of selection.' 25 Beyond that, statutes establishing qualifications must recognize that the selection of a jury "from a representative cross 123 96 S. Ct. at 2047. 124 ld. 25 See, e.g., Strauder v. West Virginia, 100 U.S. 303 (1879). The Supreme Court has suggested that even voluntary affirmative action in jury selection, an effort by the state to insure proportional representation of racial minorities on juries, is unconstitutional. See Cassell v. Texas, 339 U.S. 282, 286-87 (1950) (plurality opinion by Reed, J.). There is reason to doubt that Cassell "represents [the Court's] last word, or necessarily even its present thinking, on the permissibility of such attempts in the jury context." Ely, supra note 28, at 1259 (footnote omitted) (emphasis in original). section of the community is an essential component of the Sixth Amendment right to a jury trial. ' 126 Qualifications that would have a disproportionate racial impact would offend the sixth amendment. Consequently, there is simply no occasion for application of DRI theory to statutes setting qualifications for jurors.
The second stage at which racial discrimination can occur is the compilation of eligibility lists pursuant to the statutory qualifications. Given qualifications that comport with the sixth amendment, there is no reason why compilation of an eligibility list should have a disproportionate racial impact. If, at this administrative stage, a disproportionate number of blacks are excluded, the inescapable inference is that a discriminatory purpose is operating. 12 7 Again, there is no occasion for application of DRI theory.
The final stage at which racial discrimination can occur is the selection of general venires from an eligibility list, or the selection of particular panels from general venires. When the selection process is nonrandom, no reason exists-given qualifications that comport with the sixth amendment and eligibility lists free from the taint of discriminatory purpose-for the selection process to have a disproportionate racial impact. If a non-126 Taylor v. Louisiana, 419 U.S. 522, 528 (1975). The qualifications set within this constitutional framework are fairly standard: "Nearly every State requires that its jurors be citizens of the United States, residents of the locality, of a specified minimum age, and able to understand English. Many of the States require that jurors be of 'good character' or the like; some, that they be 'intelligent' or 'well informed.'" Carter v. Jury Comm'n, 396 U.S. 320, 333 (1970) (footnotes, containing compilation of statutes, omitted). 127 See, e.g., Turner v. Fouche, 396 U.S. 346, 361 (1970). It is possible that at this stage of jury selection jury commissioners will compile lists of eligible jurors by including only those qualified individuals known to them personally or through acquaintances, club membership lists, or the like. In that case the commissioners have created a de facto qualification: in order for an otherwise qualified individual to be ajuror, ajury commissioner must know him personally or through specific channels. A commissioner proceeding in this fashion has a constitutional duty, under the sixth amendment's "fair cross section" requirement, to acquaint himself with qualified individuals from all segments of the community. See Swain v. Alabama, 380 U.S. 202, 207 n.4 (1965).
Significantly, prior to the emergence of the sixth amendments "fair cross section" requirement in Taylor v. Louisiana, 419 U.S. 522 (1975), the Supreme Court had held: "Where jury commissioners limit those from whom grand juries are selected to their own personal acquaintance, discrimination can arise from commissioners who know no negroes as well as from commissioners who know but eliminate them. If there has been discrimination, whether accomplished ingeniously or ingenuously, the conviction cannot stand." Smith v. Texas, 311 U.S. 128, 132 (1940). This statement reflects an application of DRI theory to a claim of racial discrimination in jury selection-an application doubtless motivated by the Court's suspicion that discriminatory purpose might be present even though, as an evidentiary matter, invisible and thus not available as a ground of decision. random selection process somehow excludes blacks, the inference is inescapable that a discriminatory purpose is the cause. Once again, there is no occasion for application of DRI theory.
The selection of a general venire or a particular grand jury panel may be random, and the selection of a particular petit jury panel, except for peremptory challenges" 8 and challenges for cause, is usually random. Selection that is authentically randomagain, given qualifications that comport with the sixth amendment and eligibility lists free from the taint of discriminatory purpose-cannot have a disproportionate racial impact.
12 9 If blacks are somehow excluded in the purportedly "random" process of selecting juries, the inference is inescapable that the process was not random and, moreover, was infected with a discriminatory purpose. 130 As before, there is no occasion for application of DRI theory.
Thus, DRI theory is inapplicable in the context of jury selection.' 3 ' The Court's citation of the jury selection cases as authority for rejecting DRI theory in the context of public employment demonstrates the Court's failure to understand that the jury selection context is quite unlike the public employment context and others in which government actions truly lacking a discriminatory purpose can have a disproportionate racial impact nonetheless.
Legislative Districting
As further authority for rejecting DRI theory, the Wash- 129 Of course, random selection will not result in the proportional representation of racial minorities on each and every jury panel selected, but over the long run authentic random selection will result in proportional representation. upheld a New York congressional apportionment statute against claims that district lines had been racially gerrymandered. The challenged districts were made up predominantly of whites or of minority races, and their boundaries were irregularly drawn. The challengers did not prevail because they failed to prove that the New York legislature "was either motivated by racial considerations or in fact drew the districts on racial lines"; the plaintiffs had not shown that the statute "was the product of a state contrivance to segregate on the basis of race or place of origin." . . . The dissenters were in agreement that the issue was whether the "boundaries ... were purposefully drawn on racial lines."' 133
The Court's citation of Wright, like its citation of the jury selection cases, was inappropriate; it failed to explore the differences between the legislative districting context and the context in issue, public employment. Claims that a legislative districting scheme is racially discriminatory usually allege either racial gerrymandering 13 4 or the discriminatory operation of a multimember district in which representatives are elected on an "at large" basis.' 35 In either case, the basic complaint is that the districting scheme minimizes the political power of the complaining racial minority. 136 A districting scheme may be designed to maximize the political power of a racial minority, and a complainant who is not a member of the racial minority may contend that his group's power has been minimized impermissibly. "Benign" racial gerrymandering can be a two-edged sword even with respect to the minority that was the intended beneficiary. While the affected racial minority gains in the way of political clout in one though a multimember scheme, 137 for example, disadvantages blacks to the extent that it minimizes their voting power, this disadvantage is not a consequence of the history of discrimination to which blacks have been subject. 1 38 A multimember scheme does not disadvantage blacks because they, as a group, are poor, poorly educated, or racially isolated. Rather, it disadvantages them only because they are a minority group. The status of black people as a minority group is not the legacy of slavery or discrimination. Blacks are one minority group among many: some groups are racially defined, others are defined by a common interest or concern. In being disadvantaged as a political interest group, blacks are affected in the same way as any other interest group tending to congregate in a common neighborhood (such as poor people, apartment dwellers, and shopkeepers). 139 All such groups would stand a better chance of electing someone sympathetic to their special interests if their electoral jurisdiction were a smaller, single-member unit. The principle is the same if the issue is not multi-versus single-member districts, but district line-drawing, "gerrymandering."
Of course, blacks are much more likely than nonracial minority groups to suffer from a multimember scheme, because blacks have been and remain the victims of virulent discrimination. If a court finds that a multimember scheme is used by local political actors or by the voting citizenry as a vehicle of racial discrimination, it may disestablish the vehicle of discrimination, the multimember district. 140 The rationale for striking down such a multimember scheme is that it, as a vehicle of intentional racial discrimination, is infected with discriminatory purpose.
141
Thus, DRI theory is not applicable to legislative districting schemes. When operating without the taint of discriminatory purpose, a districting scheme disadvantages blacks, if at all, in essentially the same way it disadvantages other minority interest groups in the political process. When operating as a vehicle of racial discrimination-and in that sense disadvantaging blacks in a way other groups are not disadvantaged, deliberately, on the basis of race-a districting scheme is infected with discriminatory purpose and can, on that motivational ground, be struck down.
142
C. Contexts in Which DRI Theory Is Applicable
Public Employment
Hiring and promotion practices similar to the written examination at issue in Washington or the requirement of a high school diploma 43 place a premium on educational achievement and thus impose a burden on those whose educational attain-"" The Supreme Court and lower federal courts, most notably the Court of Appeals for the Fifth Circuit, have endeavored to isolate those factors that, if proved, will sustain a conclusion that a multimember district has been used as a vehicle of racial discrimination. See (1973) , is the only case in which the Supreme Court has ruled against multimember schemes, the Court has advised the lower federal courts that, in devising reapportionment plans, it should favor singlemember districts as a matter of policy. Chapman v. Meier, 420 U.S. 1 (1975). This recommendation is somewhat ironic because multimember districts were once viewed as progressive reform measures serving the interests of good government rather than parochialism. See Kendrick v. Walder, 527 F.2d 44, 51 (7th Cir. 1975) (Pell, J., dissenting) (citing relevant historical materials).
142 There are, of course, contexts besides jury selection and legislative districting in which DRI theory is inapplicable. Consider, for example, criminal law enforcement. Police and prosecutors are expected to attack crime where they find it and to fall to attack it only for legitimate policy reasons. If in a certain community a disproportionate number of blacks violate a particular law, or violate it more visibly than others, the fact that enforcement of the law results in the prosecution of a disproportionate number of blacks presents no constitutional problem. Criminal law enforcement, even selective prosecution, offends equal protection only when an illegitimate criterion of selection-for example, race, religion, or political beliefs--is employed. Note, for example, that concentrating undercover agents in a black neighborhood where most heroin transactions are known to occur does not involve the use of race as a criterion of selection. ment, in the form of either intellectual or vocational skills, is comparatively weak. Blacks are disproportionately represented among those whose educational achievement is weak, and this condition is part of the legacy of slavery and racial oppression. Not only have blacks been discriminated against in education, but the impact of slavery and discrimination on the family and social structures of many blacks has seriously impaired the motivation and ability of many black children to succeed in the classroom. Because there is a disproportionate impact, a history of discrimination, and a causal connection between them, the DRI standard of review should apply.
14 4
An individual's interest in having a job, and as good a job as possible, is certainly very great. Employment is essential to material well-being and basic emotional satisfaction; as such, the right to work may be even more precious than the right to vote.
1 45 An employer's interest in hiring only those qualified to do the job, or those most qualified, is also great, and this becomes a societal interest when the employer is a government agency.' 4 6 The requirement that a hiring practice bear a demonstrable relation to job performance accommodates both interests. Specifically, the requirement assures that the impact will not be more disproportionate than necessary to secure the government's interest in qualified employees. The decision not to apply DRI theory to hiring practices like that challenged in Washington implies-given the lenient demands of minimal scrutiny' 47 -that it is legitimate, as a constitutional matter, for government to 144 See note 100 supra. Employment is also important to the minority group to which the individual belongs because that group can fully overcome the history of discrimination only as its members acheive economic well-being. employ a device that excludes a disproportionate number of blacks even though it fails to bear a demonstrable relation to job performance and thus fails to advance effectively government's interest in employing qualified workers. 14 8 It is difficult to discern any justification for this proposition. Unless the normative content of the equal protection clause is one thing when Congress is enforcing the clause and something else when the Court is enforcing it, it is impossible to understand how fourteenth amendment enforcement legislation (Title VII public employment provisions) can rest on a nonmotivational theory of racial discrimination when the very clause being enforced, as the Court in Washington construed it, excludes such a theory. Oregon v. Mitchell, 400 U.S. 112, 205-09 (1970) (Harlan, J., concurring in part and dissenting in part); id. at 248 (Brennan, White & Marshall, JJ., concurring in part and dissenting in part); id. at 293-96 (Stewart, J., joined by Burger, C.J. & Blackmun, J., concurring in part and dissenting in part), establishes that the normative content of a constitutional provision is the same for both Congress and the Court. Given Oregon v. Mitchell, Washington's rejection of DRI theory is logically inconsistent with the proposition that Congress, by way of enforcing the equal protection clause, may forbid the states to use any hiring practice having a disproportionate racial impact that does not bear a demonstrable relation to job performance. Only one of the two theories-Washington or the proposition just cited-can prevail, for the two are mutually exclusive. Because the latter is firmly established, the Court, unless it meant to overrule sub silentio Oregon v. Mitchell, was simply wrong in Washington in suggesting that the disproportionate impact theory of racial discrimination is somehow alien to the concept of equal protection. The concept of equal protection, properly understood-the way Congress understood it in extending Title VII to employment by the states--addresses both motivational and nonmotivational modes of racial discrimination. What's more, the statistics understate the actual extent of the damage, many labor-market analysts contend. In many black households, for instance, men have worked at two jobs just to make ends meet. "When the recession hit, a lot of those second jobs were lost but the man was still not counted as unemployed," says Aaron Turpeau, director of a U.S. Labor Department office in Atlanta. When other anomalies are added to the official jobless estimates, the rate mushrooms. According to its "hidden unemployment index," which takes Racial imbalance in the classroom reflects the residential racial isolation that pervades our society. This racial isolation is perhaps the most significant consequence of slavery and racial discrimination.1 5 ' Ghettoization-residential apartheid-is probably the surest sign of a society in which the color of a man's skin has not ceased to matter. The presumptive invalidity of race as a criterion of selection, as noted above, 5 2 is premised on the extent to which racial criteria directly disadvantage blacks, institutionalize supremacist ideology, and encourage racialism. Residential racial isolation disadvantages blacks by reinforcing economic deprivation and by inflicting severe socio-psychological dysfunction. Furthermore, by keeping the races separated and imposing inequalities of material wealth and social skills on the minority race, residential racial isolation facilitates the cultural transmission of supremacist ideology and racialism. Racial isolation, then, whether or not a direct consequence of intentional discrimination, is a prolific source of disadvantage to blacks.
Although it is possible to do something about intentional discrimination, it is virtually impossible to do anything about residential racial isolation that is not the direct result of intentional discrimination-impossible, at any rate, to do very much in the short run, and impossible even in the long run without both a societal consensus that something ought to be done and concerted social engineering on several fronts. Even though it is virtually impossible substantially to reduce residential racial isolation in the foreseeable future, it is possible to moderate its adverse impact.
Consider the administration of public schools. Because of residential racial isolation, decisions as to pupil assignment, account of discouraged and part-time workers who want full-time jobs, the National Urban League calculates that the over-all rate for blacks in the second quarter /1976/ was actually 25.4 per cent. For black teenagers, the rate hit a staggering 64 "5 Past discrimination has contributed to present residential racial isolation in at least two important ways. First, discrimination is a major cause of the especially disadvantaged economic status of blacks that forces them into the most deprived neighborhoods. Second, pervasive discrimination in housing underlies segregated neighborhoods.
... See text accompanying note 57 supra.
school site selection, and districting must have the effect of either increasing or decreasing racial imbalance in the classroom. In a quantitative sense, racial imbalance in the classroom does not have a disproportionate racial impact. If there were two schools, one 100% black and the other 100% white, there would be perfect imbalance. To the extent that every black and every white student would be racially isolated, however, the quantitative impact of the imbalance would not be disproportionate. But in a qualitative sense, racial imbalance does have a disproportionate impact: it disadvantages the isolated blacks much more grievously than the isolated whites. Research into the effects of racially imbalanced schooling on the educational achievement of minority children is inconclusive. 153 On one important point, however, a consensus exists: Racial isolation in the schools, like racial isolation in the neighborhoods, facilitates the cultural transmission of stereotyped, supremacist, racialist habits of mind, and these habits nurture yet another generation of racial discrimination, division, and hostility.' 5 4 Blacks are indisputably the principal victims of this discrimination and hostility. Just as something can be done, and is done, under the fourteenth amendment, about racial criteria of selection and attendant evils, something can be done about racial isolation in the classroom. Racially imbalanced schools are sometimes inevitable, but not always, and not everywhere. School administrators can be charted with the duty of avoiding, to the extent practical, racially imbalanced schools. School officials should be obligated to consider the potential racial effects of alternative courses of action and inaction, 15 6 and, where practical, to choose a course 15 aSee Goodman, supra note 150, at 400-35. In August 1976, however, the United States Civil Rights Commission issued a report suggesting "that peaceful desegregation raises educational quality and minority achievement. 155 This is not to say that whites are unaffected by the tensions, inefficiencies, and inhumanities resulting from racial discrimination. that will minimize racial imbalance. Application to school administration of the disproportionate impact theory of racial discrimination would charge school officials with this obligation. More specifically, application of DRI theory would subject school officials to the requirement that action conducive to racial balance be preferred if practical under the circumstances.
157
This requirement, obviously, would have to be applied with sensitivity to local detail (and to sham assertions of impracticality). The necessity for sensitive, case by case adjudication is not new and hardly counts as a reason to reject DRI theory.' 5 8 It has been suggested that judicial reluctance to apply DRI theory to school administration 159 stems from the fear that application of the theory would necessitate unrealistic and unpopular remedial action such as massive busing.' 60 Again, however, it is important to keep DRI theory and affirmative action notions distinct. DRI theory does not imply a substantive constitutional right to a particular degree of racial mixture in every public school. The Supreme Court has correctly rejected the notion that any such right exists.
1 61 Rather, DRI theory contemplates (1975) . But cf. Pasadena City Bd. of Educ. v. Spangler, 96 S. Ct. 2697, 2704-05 (1976) (the district court exceeded its authority in requiring annual readjustment of attendance zones once a neutral attendance plan had been implemented). 157 See Fiss, supra note 150, at 608: For example, assume that the racial imbalance in a small urban community can be corrected merely by replacing the attendance lines that run north-south with others that run east-west, or by instituting an open transfer plan, or by locating a new school on the fringe of the ghetto. In such a case a court...
[may] conclude that the board's refusal to adopt remedial measures is unjustified. For a discussion of a variety of mechanisms sometimes available for improving racial balance, see id. 571-74 (open transfer plans; strategic site selection; rezoning without sacrificing geographical compactness; enlargement of attendance zones; busing).
1"' See id. 608 (footnote omitted):
The possibility that a justification may exist prevents courts from making blanket pronouncements that the creation and maintenance of imbalanced schools always violates the equal-educational-opportunity principle. Since constitutional adjudication demands uniformity, it may appear disturbing that the creation and maintenance of imbalanced schools will violate the equal-educational-opportunity principle only in some communities and in some circumstances. Yet, uniformity is required only in the principle applied, not in the outcome of this application. It is fallacious to assume that either all instances of racial imbalance must be unconstitutional or none are, and this fallacy is nourished by continued use of the term de facto segregation. This term incorrectly suggests that the problem is one involving a monolithic institution, the Northern counterpart of the Jim Crow laws condemned in Brown. that school board decisions disserving racial balance be justified by a showing that alternative courses, less hostile to racial balance, are impractical.
1 62 DRI theory requires only that school officials act in ways that improve rather than impair racial balance, where it is not unreasonable to do so. 16 3 Although it is 162 DRI theory certainly does not prevent the Supreme Court from laying down equitable ground rules for "practicality," such as the rule that under normal circumstances court-ordered remedial action shall respect school district lines. In effect, the Supreme Court laid down this particular ground rule in Milliken v. Bradley, 418 U.S. 717 (1974) (reversing the district court's grant of multidistrict relief where no showing was made either that there had been purposeful racial segregation in the school districts outside Detroit or that district lines had been drawn with a discriminatory purpose). See Hills v. Gautreaux, 96 S. Ct. 1538 (1976): "[T]he Milliken decision was based on basic limitations on the exercise of the equity power of federal courts and not on a balancing of particular considerations presented by school desegregation cases." Id. at 1544 (emphasis supplied). Understood as relying on equitable doctrine, Milliken is consistent with the requirement of DRI theory that actions by school administrators have as favorable an impact on racial imbalance as is practical given the circumstances. Milliken and Gautreaux seem to leave open the possibility that state courts can fashion equitable decrees in desegregation suits broader than the decrees that federal courts can fashion.
In Washington v. Davis, Justice White rejected DRI theory. White dissented in Milliken, contending that multidistrict relief was in order. In Milliken, however, multidistrict relief was in order, if at all, only on the theory that the underlying right was a right to a racially balanced education where practical. This right logically derives from the nonmotivational, disproportionate impact theory of racial discrimination. If in Milliken the basic right was to have school officials not use race as a criterion of selection, multidistrict relief would have been inappropriate because the Milliken plaintiffs would not have been attending schools outside the Detroit district even if race had never been used as a criterion of selection inside the Detroit district. No evidence in Milliken indicated purposeful racial discrimination in the districts outside Detroit or in the drawing of any district lines. Thus, Justice White's position in Milliken logically entails the nonmotivational theory of racial discrimination that he rejected in Washington.
A further point merits mention here. If the presumed advantages of neighborhood schools, see Fiss, supra note 150, at 566-67; Kaplan, Segregation Litigation and the Schools -Part II: The General Northern Problem, 58 Nw. U.L. REv. 157, 178 (1963) (chiefly avoidance of transportation and associational interests), are weighted so heavily that the interest in neighborhood schools is, in effect, deemed paramount, then there is no point in applying DRI theory, because the interest in maintaining neighborhood schools, in nearly every case of consequence, would justify racial imbalance. Only means short of disestablishing the neighborhood school would be held practical. Thus, a judgment implicit in application of DRI theory to school administration is that the interest in racial balance is weightier than the interest in neighborhood schools.
163 The recent Atlanta school case, Calhoun v. Cook, 522 F.2d 717 (5th Cir. 1975), demonstrates that sensitive application of DRI theory to school administration need not yield unrealistic results. More than 85% of Atlanta's 80,000 public school students are black; 92 of 148 public schools are over 90% black, and black citizens "occupy the majority of posts on the school board, .. . two-thirds of the posts in the school administration and staff and ... over sixty percent of the faculty." Id. at 719. In rejecting a plea that the defendant school board be required to improve racial balance through "the transportation, zoning and pairing of white students into predominantly black schools," id. at 718, the court of appeals reasoned that "[]n Atlanta, where white students now comprise a small minority and black citizens can control school policy, administration and staffing," the degree of racial balance in the Atlanta schools is constitutionally adequate, id. at 719. It might be argued that the court in Calhoun implicitly rather quixotic to expect racially balanced classrooms to cure racial intolerance singlehandedly, at least they do not nurture it; in addition, they can help foster the mutual understanding that precedes tolerance. 16 
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The Supreme Court has insisted on maintaining the distinction between dejure and de facto school segregation. The Court has said that "the differentiating factor" between the two is "purpose or intent to segregate."' 165 The The United States Civil Rights Commission has issued a lengthy report on school desegregation that is generally positive on progress but strongly critical of the Ford Administration. The burden of the Commission's findings was that desegregation works peacefully where communities and community leaders want it to; Mr. Ford's legislative proposals to limit the Federal judiciary's busing authority, the commission said, encourages community resistance. Not insignificantly, DRI theory relieves a school desegregation plaintiff of the burden of establishing that the challenged action was racially motivated. Establishing discriminatory purpose in school desegregation suits can be very difficult and time consuming. DRI theory makes it less likely that a plan motivated by a concealed discriminatory purpose would be upheld.
With respect to the ever-present possibility of covert racial discrimination in school administration, the following is instructive:
The old Jim Crow notion that separate schools for the races were all right as long as they were equal has, of course, been unconstitutional since the U.S. Supreme Court handed down its landmark 1954 decision on Brown v. Board of Education of Topeka (Kans.). Nonetheless, the state of Missouri never got around to deleting a clause from its own constitution calling for "separate schools... for white and colored children." Last week the state's voters were finally given a chance to do so. With 90% of the tally in, the proposition to kill the clause was passed, but by the surprisingly close margin of 527,000 to 390,000.
The number of voters who wanted to keep the provision in the Missouri constitution was a sad reminder of the latent opposition, never too far below the surface, to integrated schools in the U.S. explicitly decided "whether intentional action leading foreseeably to [racial imbalance], but taken without racial motivation, might not also constitute de jure discrimination.' 1 66 Several federal courts of appeals, laboring under the Supreme Court's de jure-de facto distinction but persuaded that a disproportionate impact test should govern school desegregation suits, have resorted to a fiction that enables the lower courts to cast their opinions in terms of "intent" and "de jure" segregation even though they focus not on discriminatory purpose but on effects, in terms of racial balance. The courts' theory is that school boards "intend" the natural, foreseeable consequences of their actions. Under this theory, if a school board's action has the effect-which will always be "natural" and "foreseeable" because it is no secret which neighborhoods are predominantly black and which are not-of creating or maintaining racially imbalanced schools, then the school board is said to "intend" the effect and thus to create "de jure" segregation.
The theory is a fiction. It rests on a bastardization of the concept of intent. The "discriminatory purpose" or "intent" that the Supreme Court has invariably required as an element of unconstitutional racial discrimination is the deliberate use of race as a criterion of selection.' 68 This is intent as motivation. The intent on which the lower courts rely does not denote the deliberate use of a racial criterion but consists of foreknowledge of result. This is intent as knowledge; whether or not the result was desired is simply not relevant. 6 9 The intent fiction effectively collapses the distinction between de jure and de facto segregation. Under the fiction, the use of the neighborhood criterion of selection, when it naturally and foreseeably leads to racially imbalanced neighborhood schools, constitutes de jure segregation even though such schools have always been regarded as "segregated" only in a de facto or adventitious sense.'
70 Use of the intent fiction is simply a mask for application of the disproportionate impact theory of racial discrimination to school desegregation cases. It is difficult to perceive any principled basis on which the Supreme Court can accept the intent fiction in the context of school desegregation while rejecting DRI theory, which the fiction masks, in every other context. 
Land Use Policy
Because a disproportionate number of persons with low income are black, land use decisions that prevent or seriously impede the construction of low income housing communities disproportionately disadvantage black Americans in their pursuit of decent housing. Perhaps more importantly, such decisions have the substantial effect of reinforcing residential racial isolation by fencing the poor, who are disproportionately black, out of predominantly white, relatively affluent communities and into racially isolated neighborhoods.' 72 Moreover, because businesses and jobs increasingly are fleeing the cities for the urban fringe or suburban areas, making it even more difficult for inner city blacks to get work, exclusionary land use decisions aggravate the economic deprivation of blacks by fueling black unemployment. 173 174 Exclusionary land use decisions therefore have a disproportionate racial impact because they disproportionately disadvantage blacks in their pursuit of decent housing and employment. In addition, and more fundamentally, racial isolation is an incubator of racial discrimination.1 7 5 A decision not to apply DRI theory to exclusionary land use decisions would overlook the nature and gravity of the underlying social problems. Racial polarization is increasing, as the Kerner Commission warned eight years ago. 176 Whites are fleeing the cities in growing numbers, and blacks remain behind in neglected, disintegrating, even devastated neighborhoods. 77 Be-174 Economic deprivation and racial isolation also impair the motivation and ability of many black children to succeed in school, with the result that many young blacks are not well equipped to overcome the effects of discrimination. The pervasiveness of segregated living patterns is starkly demonstrated by recent estimates that by the year 2000 the population of our cities will be approximately 75 percent black and 25 percent white, and that to achieve equal demographic dispersion of blacks and whites at present would require the relocation of some 80 to ninety percent of all blacks in the country. In addition, minority city dwellers are often limited to housing which is over-priced and of substandard quality. Several studies have indicated, for example, that approximately two-thirds of all nonwhite families in central cities cause businesses are leaving the city too, residential racial isolation, as we have observed, contributes to black unemployment (and underemployment) and severe economic deprivation. 1 7 Moreover, racially isolated neighborhoods lead to racially imbalanced classrooms, where the deprivation and the familial and social disintegration often so apparent in the streets are frequently mirrored. 179 To fail to apply DRI theory to exclusionary land use decisions is to fail to ask more than minimal justification for actions that grievously compound the legacy of slavery and discrimination. We ought not to overlook the glaring, sad fact that exclusionary land use decisions can effectively conceal a desire for racially "pure" communities. See note 104 supra. See also notes 99, 107, 175 supra. The virulent motivation that for so long generated overt racial discrimination in housing has now, to some extent, been sublimated; but it has not disappeared, and it is either quixotic or dishonest for courts to act as if it had. This motivation has merely found more respectable outlets, such as exclusionary zoning policies. There is an intrinsic check on covert discrimination in employment: the desire to run a profitable business and so to hire the best, or cheapest, labor available, black or white. But no similar countervailing interest exists in the context of housing and land use policy. To permit, as a constitutional matter, land use decisions to frustrate the racial depolarization of American society, and to forbid only decisions whose "discriminatory purpose" is evidentiarily apparent, is to strike the shadow but yield the substance: " [ The Seventh Circuit rejected Metropolitan's claim that the refusal was motivated by a discriminatory purpose. 182 The court indicated that disproportionate racial impact-a greater percentage of blacks than whites would have qualified for the proposed housing-by itself, is not conclusive,1 83 acknowledging, in effect, that under DRI theory more factors must be weighed than the bare fact of disproportionate impact. In evaluating the constitutional adequacy of Arlington Heights' refusal to rezone, the court focused on the racial demography of the metropolitan region of which Arlington Heights is a part and on alternatives for supplying the needed housing while diminishing the residential racial isolation of the surrounding region.' 8 4
The population of Arlington Heights, a suburban township on the outskirts of Chicago, was 64,884 in 1970. Of this number, only twenty-seven were black.' 85 Moreover, as the court described it:
The four-township northwest Cook County area, of which Arlington Heights is a part, had a population increase from 1960 to 1970 of 219,000 people, but only 170 of these were black. Indeed, the percentage of blacks in this area actually decreased over this ten-year span while the percentage of the population in the entire Chicago metropolitan area that was black increased from fourteen percent to eighteen percent.' 86 The impact of [these statistics] can be fully appreciated only in the context of the shift in employment opportunities during that same period. While the City of Chicago lost 230,000 jobs, the number of jobs in the four-township Arlington Heights area rose from 100,000 to 200,000. Blacks, however, have not been able to take full advantage of these job opportunities. In 1970 only 137 of the 13,000 people who worked in Arlington Heights were black. Part of the explanation for this is that many black workers have been unable to find housing they can afford in Arlington Heights. A 1 86 Id. at 414 (footnote omitted). study issued by the Cook County Office of Economic Opportunity indicated that based on its survey almost all the black workers in Arlington Heights resided in Chicago. Moreover, the report stated that one of the main problems Arlington Heights' employers faced in hiring minorities was the lack of adequate housing within a reasonable distance of their plants. 187 Given the extent of the surrounding racial isolation, the court next examined whether there were any alternatives for supplying the needed housing while diminishing the racial isolation, and it concluded that no "economically feasible and suitable" sites for low and moderate income housing, other than the one selected by Metropolitan, existed in Arlington Heights. 188 The alternative of building the needed housing outside Arlington Heights, in an area of greater minority concentration, would have done nothing to diminish the racial isolation in Arlington Heights or in the greater Chicago area. 1 8 9 In fine-tuning its balance, the court noted that Arlington Heights "has not sponsored nor participated in any low income housing developments, nor does the record reflect any such plans for the future."' 90 The Seventh Circuit's evaluation of the disproportionate impact of Arlington Heights' refusal to rezone was both thorough and balanced-an exemplary illustration of DRI theory applied to land use decisions. 9 1 Although application of DRI theory to land use decisions will not always yield easy answers, the answer in Metropolitan was clear, and the court was correct: the refusal to rezone was unjustified. A decision by the Supreme Court rejecting the disproportionate impact theory of racial discrimination in the context of land use decisions like that challenged in Metropolitan would effectively constitute a declaration that, notwithstanding the collective societal responsibility for the racial isolation and the especially severe economic deprivation of black Americans, and notwithstanding the consequences of that isolation, including diminished employment opportunities and inferior schooling, a municipality has virtually unbounded discretion under the fourteenth amendment, no matter what the surrounding circumstances might be, to make land use decisions exacerbating the racial isolation and economic deprivation of blacks in America. 1 93 Whatever the verbiage in which it is packaged, that declaration is ethically barren and, as a matter of equal protection theory, sorely deficient.
4
Lincoln Green will not be a high-rise development, but merely a cluster of two-story townhouses no higher than the surrounding single family 19' After all, virtually any land use decision will satisfy minimal scrutiny because it will be rationally related to a legitimate, typically environmental, objective.
In James v. Valtierra, 402 U.S. 137 (1971), the Supreme Court upheld over an equal protection challenge a California constitutional provision requiring that no federally-or state-assisted low income housing development could be located in a community unless the development were approved by that community in a referendum. The Court in Valtierra did not address directly the issue of disproportionate racial impact, but, in Washington v. Davis, the Court cited Valtierra as support for rejecting DRI theory. 96 S. Ct at 2048. DRI theory would not have helped the plaintiffs in Valtierra, because their challenge was directed at the referendum provision in abstracto and not at a particular referendum allegedly having a disproportionate racial impact. The disproportionate impact theory applies to challenges to specific decisions, as in Metropolitan, or practices, as in Washington, enabling a court to determine if the specific decision or practice has a disproportionate racial impact. A facially neutral referendum provision, like that challenged in Valtierra, has no impact. Only particular referenda pursuant to the provision have impact, and whether a particular referendum has an impact that cannot be justified depends on the particular circumstances involved. Thus, Valtierra is not authority for rejecting DRI theory in the context of particular land use decisions.
194 To the extent the Supreme Court is willing to concede to Congress the power, under the fourteenth amendment, to apply a disproportionate impact test to state and local land use and housing policies-perhaps Congress has already done this, see note 175 supra-a ruling by the Supreme Court in Metropolitan that the equal protection clause contemplates only motivational modes of racial discrimination would encounter the problem discussed in note 148 supra.
Legislatures and other government agencies are not as sensitive to the interests of racial minorities as to majoritarian interests. 198 Occasionally, a legislature will overlook less intrusive ways of advancing its objectives and, instead, will infringe thoughtlessly and needlessly on the interests of racial minorities. As Judge Wright observed, "the arbitrary quality of thoughtlessness can be as disastrous and unfair to private rights and public interest as the perversity of a willful scheme."' 1 9 9 One important, even basic, function of the judiciary in American government, in constitutional cases, is to guard against thoughtless legislative inattention to even the legitimate interests of those "discrete and insular" minorities whose political voice is not always sufficiently audible. 2°° It is difficult to discern any sound reason why the judiciary should abdicate that salutary function, in the exercise of which courts have made what is surely an estimable contribution to the ethical character of American politics and government. Surely that function is no less important because inevitably limited in its impact.
On September 6, 1976, Time Magazine reported:
Armed with shotguns, Magnums, carbines and clubs, teams of men sweep the streets enforcing a 10 p.m. to 6 a.m. curfew for everyone under 18. Citizens cower behind the barricaded doors of their own homes, listening to the shots and shouts that punctuate the night air. The city is not Beirut or Belfast but Detroit, whose agonies are every bit as real and whose conflicts seem equally impossible to eradicate.
After weeks of gang terrorism that included killings, a near riot, robberies, pillaging and rape, Detroit's black mayor, Coleman Young, belatedly rushed back Judicial deference to [legislative] judgments is predicated in the confidence courts have that they are just resolutions of conflicting interests. This confidence is often misplaced when the vital interests of the poor and of racial minorities are involved. For these groups are not always assured of a full and fair hearing through the ordinary political processes, not so much because of the chance of outright bias, but because of the abiding danger that the power structure-a term which need carry no disparaging or abusive overtones-may incline to pay little heed to even the deserving interests of a politically voiceless and invisible minority. from vacation and vowed last week, "We will not tolerate lawlessness in the streets. We will stand for it no longer." . . .
• . . [T] he malaise that grips the decaying motor capital is unlikely to yield to short-term measures like a curfew-and even less to mere rhetoric and good intentions. As John Cardinal Dearden, the Archbishop of Detroit, put it last week, "We are called upon to rebuild the structure."
The problems that plague Detroit (pop. 1.4 million) differ only in magnitude from those that afflect other large cities in the U.S.: an eroding tax base as affluent whites abandon the core city; reduced services, including police protection; widespread unemployment, particularly among black youths; neighborhoods where housing and other buildings have been allowed to deteriorate; and low-quality schools. Perhaps more debilitating than any of these is a growing feeling that nothing will-or can-be done to reverse the trend. Whether anything can or will be done to reverse the trend is an open question. The courts can play a role in answering that question. The most troubling aspect of Washington v. Davis is not that the Court's opinion was deficient analytically but that the Court seemed to say that the judiciary shall play a severely diminished role in ameliorating racial inequities.
Questions concerning the proper relationship between the judiciary and nonjudicial agencies of government-between legislative will and judicial limit-are perennial and inexhaustible. Such questions rarely have one "right" answer. 20 2 In this respect, it is really not possible to say that the Supreme Court's rejection of DRI theory-and its implicit rejection of the judicial role contemplated by the theory-was "wrong." Whatever one's position with respect to the issue of judicial role, however, surely it is perplexing that the Court in Washington v. Davis gave virtually no evidence of an effort to comprehend and evaluate the theory it rejected. Given the importance of the issues involved, (1971) . In Palmer, the Court ruled that a law or practice plausibly related to a discriminatory objective but, nonetheless, rationally related to a legitimate, nondiscriminatory objective as well would be upheld and that an inquiry into motivation would not be undertaken. See text accompanying notes 36-40 & 47-49 supra. In Arlington Heights, however, the Court ruled that "proof that a discriminatory purpose has been a motivating factor in the [challenged] decision," 45 U.S.L.W. at 4077, shifts to the defender of the decision "the burden of establishing that the same decision would have resulted even had the impermissible purpose not been considered," id. at 4078 n.21. But the Court's novel readiness to engage in motivational inquiry even when a law or practice is rationally related to a legitimate objective is without much practical significance. After all, it would be a rare case indeed in which the defender of a decision could not make the required showing-unless, perhaps, his burden of proof on the issue is severe. Thus, the implicit overruling of Palmer-plainly an attempt by the Court to diminish the possibility that municipalities will "take advantage" of the Arlington Heights decision -seems more apparent than real.
